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STATEMENT OF THE | SSUE

The issue in this case is whet her the alleged deficiency

cited in the COctober 2001 survey report existed and, if so,



whet her the deficiency is sufficient to support the change in
the Aristocrat's licensure status from standard to conditional.

PRELI M NARY STATEMENT

By letter dated Cctober 23, 2001, the Agency for Health
Care Adm nistration (Agency) advised The Health Care Center of
Napl es, d/b/a The Aristocrat (The Aristocrat) that its |icensure
rating was changed to conditional, effective Cctober 10, 2001,
as a result of the survey conpleted on October 10, 2001.
According to the letter, the basis for the change in |icensure
status was that, during the survey, The Aristocrat was cited for
two Class Il deficiencies. Only one of those deficiencies is
the subject of this proceeding. Wth regard to that deficiency,
t he Agency all eged that the deficiency was the result of The
Aristocrat’s “fail[ing] to adequately assess and devel op a pl an
of care to maintain acceptable nutritional parameters for a
resident resulting in significant weight |oss.” The Aristocrat
chal l enged the conditional rating and tinely filed a Petition
for Formal Administrative Hearing. On Decenber 27, 2001, the
Agency referred the matter to the Division of Admi nistrative
Hearings for assignnent of an Adm nistrative Law Judge to
conduct the final hearing.

Prior to the hearing, on March 22, 2002, the Agency filed
an Unopposed Mdtion for Leave to Serve Adm nistrative Conpl ai nt

(Unopposed Mdtion). The Unopposed Mdtion was granted pursuant



to the Order issued March 26, 2002. |In the one-count

Adm ni strative Conplaint, the Agency, again, alleges that The
Aristocrat “failed to ensure that a resident maintain[ed]
accept abl e paraneters of nutritional status” in violation of
Rul e 59A-4.1288, Florida Adm nistrative Code, which adopts by
reference 42 C.F. R 483.25(i)(1). The Adm nistrative Conpl ai nt
al so seeks to assess The Aristocrat for costs related to the

i nvestigation and prosecution of this case pursuant to
Subsection 400.121(10), Florida Statutes.

At hearing, the Agency presented the testinony of Tinothy
Elias, an Agency health facility evaluator and survey team
coordinator, and Lori H R ddle, a registered dietician and a
public health nutrition consultant with the Agency. The Agency
submitted 24 exhibits, which were received into evidence. The
Aristocrat presented the testinony of John Patrick Lewis, MD.,
and Janet F. McKee, a registered and licensed dietician, who was
accepted as an expert in dietetics. The Aristocrat submtted
three exhibits, which were received into evidence.

At the conclusion of the hearing, the tinme for filing
proposed reconmended orders was set for 10 days after the
transcript of the hearing was filed. A Transcript of the
proceedi ngs was filed on April 29, 2002. Upon the request of

the Agency, the tinme for filing proposed recomended orders was



extended to May 20, 2002. Both parties tinmely filed Proposed
Recomended Orders.

FI NDI NGS OF FACT

1. The Agency is the state agency responsible for
licensing and regulating nursing facilities in the State of
Florida under Part 11, Chapter 400, Florida Statutes.

2. The Aristocrat (The Aristocrat or facility) is a nursing
home | ocated at 10949 Parnu Street, in Naples, Florida, |icensed
by and subject to regulation by the Agency pursuant to Part 11,
Chapter 400, Florida Statutes.

3. The Agency conducted an annual survey of The Aristocrat
from Cctober 8 through 10, 2001. The results of the survey are
summari zed in a report known as the 2567 report.

4. The 2567 report identifies each all eged deficiency by
reference to a tag nunber (“Tag”). Each Tag of the 2567 report
includes a narrative description of the alleged deficiency and
cites the relevant rule or regulation violated thereby.

5. The Tag at issue in this proceeding is Tag F 325.

6. Tag F 325 relates to quality of care and references
42 C.F. R 483.25(i)(l), which requires that, “[b]ased on a
resident’ s conprehensive assessnent, the facility nust ensure
that a resident maintains acceptable paraneters of nutritional

status, such as body weight and protein | evels, unless the



resident’s clinical condition denonstrates that this is not
possible.”

7. The standard in 42 C F. R 483.25(i)(1) is nade
applicable to nursing hones in Florida pursuant to Rul e 59A
4.1288, Florida Adm nistrative Code.

8. The Agency is required to rate the severity of any
deficiency pursuant to the classification systemoutlined in
Section 400.23(7), Florida Statutes. The Agency assigned a
Class Il rating to the deficiency as well as “scope and
severity” of G pursuant to federal law. The state
classification is at issue in this case.

9. A dass Il deficiency is one which “the agency
determ nes has conprom sed the resident's ability to maintain or
reach his or her highest practicable physical, nental, and
psychosoci al well -being, as defined by an accurate and
conpr ehensi ve resi dent assessnent, plan of care, and provision
of services." Section 400.23(8)(b), Florida Statutes.

10. When the Agency alleges that there is a Cass |1
deficiency, as it did in this case, the Agency may change the
facility's licensure rating fromstandard to conditional. In
accordance with its authority and discretion, based on the
all eged Tag F 325 deficiency, the Agency changed The
Aristocrat’s nursing home licensure rating fromstandard to

conditional, effective October 10, 2001.



11. During the Cctober survey, an Agency surveyor reviewed
the clinical records of six residents at The Aristocrat. The
Tag F 325 deficiency was based on the Agency’s findings rel ated
to the records of one of those six residents and on interviews
wth facility staff.

12. In order to protect the privacy of the nursing hone
resident who is the subject of the alleged deficiency, the
Adm ni strative Conplaint, the 2567 report, and this Recommended
Order refer to the resident by nunber rather than by nane.

13. As a result of the surveyors’ review of the records,

t he Agency determ ned that one of the residents, Resident 1, had
a weight loss of 7.2 pounds between July 30, 2001, and

August 11, 2001. The surveyors’ review of Resident 1's records
further reflected that she had a total weight |loss of 13.5
pounds between July 30, 2001, and August 25, 2001. According to
the resident’s weight records and nutritional assessnent, which
listed the resident’s usual body weight as 136 pounds, the
surveyors consi dered the weight |oss during the aforenentioned
periods to be significant.

14. Once the surveyors concluded that Resident 1 had a
significant weight |oss, the surveyors had to determ ne whet her
the resident’s weight | oss was avoidable. In nmaking this

determ nation, the surveyors had to determnm ne whether the



facility assessed the resident adequately, devel oped a care
plan, inplenented the care plan, and reeval uated the care plan.

15. Applying the Agency’'s protocol set forth in the above
par agr aph, the surveyors determ ned that the significant weight
| oss experienced by Resident 1 was avoi dable. The Agency
surveyors found that the facility failed to do the foll ow ng:
adequat el y assess and develop a plan of care to prevent Resident
1 fromsignificant weight |oss; assess and devel op an adequate
care plan after the resident had a significant weight |oss of
5.3 percent of her body weight in less than two weeks; and
adequat el y assess, evaluate and revise the care plan to address
the resident’s significant weight loss of 9.9 percent of her
body weight in |less than a nonth.

16. According to the 2567 report and the Adm nistrative
Conmpl aint, the nutritional paraneter that the Agency alleges the
facility did not maintain for Resident 1 was weight |oss. The
Agency was concerned that Resident 1's wei ght dropped from
136 pounds on July 30, 2001, to 128.8 pounds on August 11, 2001,
whi ch was a 5.3 percent |oss of her body wei ght, upon adm ssion
to the facility. Also, the Agency was concerned that the
resident’ s wei ght dropped from 136 pounds on July 30, 2001, to
122.5 pounds on August 25, 2001, a 9.9 percent |oss of her body

wei ght, upon her admi ssion to the facility. The Agency all eges



that the failure to assess and devel op an adequate care plan to
address wei ght | oss caused the referenced wei ght | oss.

17. Resident 1, a 92-year-old female, was admtted to The
Aristocrat on July 30, 2001, at about 3:00 p.m Her diagnosis
included a left hip fracture, left shoulder fracture, atrial
fibrillation, esophageal reflux, depression, bipolar disorder,
hypertensi on, and chronic i nsomi a.

18. John Patrick Lewis, MD., was Resident 1's treating
physician at the tinme of and throughout her three-nonth stay at
The Aristocrat. Upon Resident 1's admission to the facility,
Dr. Lew s had “great concern” about the resident’s atri al
fibrillation because of her history of T.I.A s (strokes). As a
result of this concern, Dr. Lewis consulted with and revi ewed
the nedical records of Dr. Drew, Resident 1's primary physician

19. Resident 1's weight dropped from 136 pounds on
July 30, 2001, to 134.8 pounds on July 31, 2001, to 133 pounds
on August 4, 2001, to 128.8 pounds on August 11, 2001. Resident
1's weight began to |evel off on August 15 or 16, 2001, when
edema was no | onger noted on her records. Thereafter, beginning
on August 19, 2001, the resident’s weight began to stabilize.
Resi dent 1 wei ghed 124.2 pounds on August 19, 2001; 122.5 pounds
on August 25, 2001; 122.7 pounds on Septenber 7, 2001; 121.2

pounds on Septenber 14, 2001; 122.2 pounds on Septenber 21,



2001; 121.6 pounds on Septenber 28, 2001; and was 120. 3 pounds
on COctober 6, 2001.

20. Resident 1 cane to The Aristocrat days foll owm ng maj or
surgery of her hip after she suffered a fracture of her hip and
shoul der. Resident 1 was hydrated with fluids prior to and/or
during the operation to ensure that she nmaintai ned a good bl ood
pressure. As a result thereof, at the tine Resident 1 was
admtted to The Aristocrat, she had an increased anount of
fluids in her body and was over- hydrat ed.

21. The over-hydration caused Resident 1 to have swelling,
known as edema. Dr. Lewis testified that Resident 1's edenma was
actually third space fluids, which are fluids that go
extravascularly into the soft tissues or into the peritoneal
cavity. It typically takes a period of 7-14 days for that fluid
to return to the intravascul ar conpartnent and then be urinated
away.

22. At the tinme of her adm ssion at The Aristocrat and
t hroughout her stay there, Resident 1 was on a nedi cation known
as Lasix, which is a diuretic that causes the body to urinate
excess fluids. Lasix was included in Resident 1's discharge
orders from the hospital where she had surgery for her hip
fracture and was never discontinued. |In Dr. Lewi s’ opinion,
there was no need to discontinue the Lasix because the resident

was never dehydrated during her stay at The Aristocrat.



Moreover, Dr. Lewis is aware that in addition to being a
diuretic, Lasix is sonetines prescribed for high blood pressure
and this may have been anot her reason Lasix was included in the
resident's di scharge orders.

23. The presence of edema in Resident 1 was clearly noted
in her chart by facility staff at or near the tinme she was
admtted to the facility. The reference to Resident 1's edema
is included in the nurse’s notes dated July 30, 2001, nurse’s
notes dated July 31, 2001, a registered dietician's note dated
August 1, 2001, and a physical therapy note dated July 31, 2001.
The nurse’s notes dated July 30, 2001, the date Resident 1 was
admtted to the facility, state that “2 plus edema noted on | eft
upper extremty.” Another docunment in Resident 1's chart, dated
July 31, 2001, states, “2 plus edena on left hip, incision
site.” The nutritional assessnment dated August 1, 2001, two
days after Resident 1 was adnmitted to the facility, notes edema
in lower and upper extremties and “sone weight | oss expected.”
Finally, a dietary note dated August 1, 2001, nentions
Resident 1's edema, but does not nmention the |ocation of the
edena.

24. The Aristocrat staff did not note Resident 1's edenm
on her initial Mninmum Data Set form (MDS) as preferred by the
Agency. However, the resident’s edenma was charted in several

pl aces in her records.
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25. The Agency’s surveyor acknow edged that Dr. Lewis saw
Resi dent 1 on August 11, 2001, when her weight had dropped from
136 pounds to 128.8 pounds and did not instruct The Aristocrat’s
staff to alter their approach to providing adequate nutrition to
Resident 1. The reason Dr. Lewis did not order that any changes
be made for Resident 1 on August 11, 2001, was that he believed
that none were required or necessary in that “the mgjority of
this weight |oss was to be expected.” According to Dr. Lew s,
“this weight |oss [was] not unexpected due to her excessive
hydration and third space fluids.”

26. The Agency’s initial concern was Resident 1's weight
| oss, during the period of July 30, 2001, through August 11,
2001, when she lost 7.2 pounds, or 5.3 percent of her weight at
the time of her admission to the facility.

27. Surveyors are instructed to use a resident’s "usual
body wei ght” to nake weight |oss cal culations. Wen cal cul ating
wei ght | oss, the usual body weight is determ ned by considering
t he person’s weight through adult Iife. According to the
state’s guidelines, an analysis of weight |oss or gain should be
examned in light of the individual’s forner life style, as well
as current di agnosi s.

28. The nedical records of Dr. Drew, Resident 1's primary
physi ci an, indicate that Resident 1 weighed 127 pounds on

January 31, 2001, and wei ghed 125 pounds on June 8, 2001. 1In
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I ight of the undisputed fact that Resident 1 was over-hydrated
at the time she wei ghed 136 pounds, it is reasonable to assune
that her weight in the nonths and weeks prior to surgery woul d
be nore appropriate figures to use as the resident's usual body
wei ght .

29. Based on her 5 0" height, Resident 1's ideal weight
was 100 pounds, the m dpoint between the ideal weight range of
90 to 110 pounds for soneone five feet tall. |In fact, were 136
pounds Resident 1's true weight, she would be considered
clinically obese.

30. The Agency surveyor based his cal cul ations that
Resident 1 had a significant weight | oss on the assunption that
the resident’s usual body weight was 136 pounds. The surveyor
obt ai ned the 136-pound wei ght as the resident’s usual body
weight fromthe facility' s nutritional assessnent.

31. The Aristocrat incorrectly listed the resident’s
wei ght upon adm ssion, 136 pounds, as her usual body weight.
Even if it is assuned that the Agency reasonably relied on the
facility's records that note Resident 1's usual weight as
136 pounds, the calculations using this weight are fl awed
because that is not Resident 1's usual body weight.

32. Had the Agency based its calculations relative to the
resident’s weight |oss on her usual body weight of 125 pounds, a

drop in weight from 125 pounds to any of Resident 1's charted
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wei ghts woul d not be “significant” according to surveyor
gui del i nes.

33. One can |l ose 10 pounds of water weight in just a
coupl e of days but one nust burn calories to | ose body weight.
There are 3,500 calories in a pound. Therefore, in order |ose
one pound of body nmass, a person would need to burn 3,500
cal ories.

34. Resident 1 |ost one pound each day for the first three
days she was at The Aristocrat. |In order to |ose three pounds
of body mass, Resident 1 would need to burn 10,500 calories. At
the time of her adm ssion to The Aristocrat, Resident 1 was 92
years old and, for the first two weeks she was at the facility,
was bed-bound, with a fractured hip and shoul der. G ven
Resident 1's condition, it is reasonable to assune that she
burned m nimal cal ories.

35. It was physiologically inpossible for Resident 1 to
| ose true body weights in the amounts quoted in the 2567 report.
Resi dent 1 dropped from 136 pounds down to 134.8 pounds the next
day and then down to 133 pounds the follow ng day. Because it
is inpossible to | ose a pound of actual body weight in one day,
the recorded weight loss for Resident 1 was too rapid to be true
wei ght loss. Rather, the resident's initial weight |oss was the

result of a decrease in her edenmn.
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36. In determning that Resident 1 had a significant
wei ght | oss during the period of July 30 and August 11, 2001,

t he Agency surveyors based their cal cul ations on an inaccurate
usual body weight for the resident. Mreover, the Agency did
not consider that the resident had edena and was taking Lasix, a
diuretic, and that part of the weight |oss could have been water
weight. In fact, the 2567 report does not nention that the
resident’s chart or records indicate that Resident 1 had edema
and that a weight |oss could be expected as the edema decreases.
The Agency’s expl anation for not doing so was that the
facility's records did not indicate or assess the anmount of
edenma Resident 1 had upon her adm ssion.

37. Even though Resident 1 was edenmatous, the facility
staff appropriately addressed her wei ght issues and i nmedi ately
began i npl enenting nutritional interventions.

38. There are a nunber of conplex factors at play in the
selection and timng of appropriate interventions for a given
resident. For exanple, there is a "warmup tinme" to see how a
new resident will adjust to the facility. It is not unusual for
new residents to experience problens as a result of being in a
new envi ronnent. However, after a couple of weeks, many of the
new residents resolve their relocation issues and adjust to

their new envi ronnent.
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39. During the period of July 30 through August 11, 2001,
The Aristocrat’s staff engaged in nunerous activities, which
assessed Resident 1 froma nutritional standpoint, and
i mredi ately inplenented interventions to enable her to nmaintain
as nmuch wei ght as possi bl e.

40. On July 31, 2001, the day after Resident 1 was
admtted to the facility, the occupational therapy staff
eval uated Resident 1 to determ ne the | evel of supervision and
set up assistance she needed whil e eating.

41. On August 1, 2001, two days after Resident 1 was
admtted to The Aristocrat, the facility's registered dietician
assessed Resident 1 and, as noted in paragraph 23, above,

i ndi cated that sonme weight | oss woul d be expected as her edena
decreased. That sane day, the facility s registered dietician
reviewed sone of the resident’s |ab values that had been taken
at the hospital fromwhich Resident 1 had been rel eased and al so
ordered a nulti-vitamn for the resident.

42. On August 2, 2001, the day after the registered
dietician conpleted a nutritional assessnent of Resident 1, the
facility's dietary manager net with Resident 1 to assess her
food preferences and find out her |ikes and dislikes. During
this neeting, the dietary manager |earned that Resident 1 wanted
coffee, with four packs of sugar, with all of her neals and a

dani sh at breakfast. The danish is considered a specialty food

15



and is not one usually provided on a daily basis to residents in
nursing hone facilities such as The Aristocrat. However, upon

| earning of Resident 1's food preferences, the facility

i medi atel y began providing her with a danish with her breakfast
each norning and coffee with four sugars with each neal. The
facility's providing Resident 1 with the foods she requested was
an appropriate intervention that honored her preferences.

43. The assessnent described in paragraph 42 is consistent
with the acceptable industry standard concerning nutritional
i ssues of new residents. That standard requires facilities to
anal yze the resident for a nunber of days, determne their food
preferences, and see if their nutritional and/or caloric needs
can be net through food first. As such, using specialty foods
such as a dani sh and coffee with sugar are appropriate
i nterventions, which honored the resident's preferences.

44. Two additional assessnents were performed within a
week of Resident 1's admission to the facility. First, on
August 5, 2001, a restorative assessnent was conpl eted which
addressed Resident 1's ability to use utensils and open her
food. The next day, the speech therapy unit of the facility
conpl eted a swall owi ng screening that assessed Resident 1's
dysphagia and ability to swall ow.

45. Throughout the nonth of August, including August 11

2001, and prior thereto, nurse’s notes regularly included
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i nformation concerning Resident 1's appetite, food intake,
necessary and/ or reconmended interventions, and other
nutritional issues. For exanple, prior to August 12, 2001, at

| east two nurse’s notes indicated that Resident 1's appetite was
fair and another nurse’s note indicated that her appetite was
poor. Two of the nurse’s notes for this tinme period indicated
that that the resident needed encouragenent with oral intake.

46. In addition to the aforenentioned interventions
i npl enented by The Aristocrat’s staff during August 2001,

Dr. Lewis intervened numerous tinmes with Resident 1. Because
Resident 1's roomwas near the front of the facility, every tine
Dr. Lewis went into the facility he wal ked by her room and
encouraged her to eat. Dr. Lew s also had nunerous
conversations with Resident 1's famly to have them bring hone
cooked food that she woul d enjoy eating.

47. To the extent that Resident 1 did not maintain
“acceptabl e’ paraneters of nutritional status, the weight |oss
was attributable to Resident 1's clinical condition and not any
failure on the part of The Aristocrat’s staff. |In addition to
Resident 1's having edema, she had other clinical issues that
may have contributed to her weight [oss. These clinical
conditions involve the resident's behavioral and enotional
probl enms and certain nedication that the resident was taking to

relieve the pain she was experiencing follow ng her surgery.
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48. A person's behavi or and enotional problens can have a
consi derabl e inpact on the resident’s appetite and eating
patterns. For exanple, a person, such as Resident 1, who
suffered from depression and a bi pol ar di sorder, may have a | ow
appetite. In this case, Resident 1 suffered from depression and
a bipolar disorder. These conditions may |ikely have been
exacerbated by the resident's having to | eave the assisted
living facility in which she had lived prior to her surgery,
going to a hospital for surgery, and, after being rel eased from
the hospital, having to be admtted to yet another nursing
facility, The Aristocrat.

49. Resident 1 exhibited behavior problenms fromthe
begi nning of her stay at The Aristocrat, as docunmented in her
records.

50. During the first two weeks that Resident 1 was at the
facility, staff of The Aristocrat docunmented sone of the
behavi ors that the resident was exhibiting. The resident's MS
dat ed August 8, 2001, and the MDS dated August 13, 2001,
indicate that Resident 1 was experiencing nood and behavi or
probl ens, on a daily basis, as reflected in her verba
expr essi ons.

51. Resident 1's August 5, 2001, Social Wrk Assessnent
Report indicated that Resident 1 nade negative statenments al nost

daily and wanted to return to the assisted living facility. The
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Soci al Work Assessnment Report described the resident's nedica
conditions that interfered with her relationship skills as "sad
nmood, nel ancholy, anxieties, fear, [and] relocation issues.”
Wth regard to the resident's relationship involvenent patterns,
the report indicates that Resident 1 prefers solitude.

52. The Social Wrk Assessment Report of August 27, 2001,
confirmed that Resident 1 nade negative statenents al nost daily
and was anxi ous and angry. The assessnent report al so noted
that Resident 1 was in an unpl easant nood in the norning al nost
daily, that Resident 1 withdrew fromactivities alnost daily and
exhi bited reduced social interaction alnost daily. The sane
docunent indicated that Resident 1 preferred solitude, and
denonstrated a sad nood, nelancholy, anxieties, fear, and
rel ocation issues.

53. The Behavior/Intervention Monthly Fl ow Chart Record
for August 15 through August 31, 2001, indicates that Resident 1
yelled at staff and was uncooperati ve.

54. Finally, the care plan priority document for
Resi dent 1 dated August 30, 2001, indicated that her anxiety may
be secondary to anger, that her anger was persistent, and that
she was verbal ly abusive to staff.

55. Undoubtedly, Resident 1's behavi or and nood coul d have
likely affected and inhibited her appetite, and, thus,

contributed to sone of the resident's weight loss. Yet, despite
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the facility's docunentation concerning the resident's

behavi oral issues, the Agency apparently did not consider either
the docunentation or the statenents by facility staff during the
survey that Resident 1's behaviors interfered with sone of the
attenpted nutritional interventions.

56. Another factor that nmay have contributed to the anount
of food Resident 1 ate while at the facility was the nedi cation
she was taking. Resident 1 was on a reginen of Darvocet, a
narcotic and pain nedication, prescribed to hel p nanage the pain
she was experiencing as a result of the surgery and/or the hip
and left shoulder fracture. Darvocet is a nedication that
inhibits a person's appetite. In this case, Resident 1 took
approxi mately 30 doses of the narcotic pain reliever Darvocet
during the first 10 or 12 days she was at The Aristocrat.
Therefore, it is very likely that as a result of Resident 1's
t aki ng Darvocet, her appetite was inhibited and she ate | ess
food than she may ot herwi se have eaten

57. The Aristocrat’s staff provided nunerous interventions
for Resident 1 during her first 21 days in the nursing hone.
They anal yzed her wei ght and food intake through the dietary and
nursing units. They offered to assist her with intake and

encouraged her to eat.
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58. For exanple, CNA flow sheets for the nmonth of August
indicate that food and fluid were offered to Resident 1
approximately 10 tinmes per day, usually five tinmes during the
7-3 shift and five tinmes during the 3-11 shift, every day. This
was in addition to her regular neals, specialty foods such as
coffee and danish and nutritional supplenents. The snacks
offered to Resident 1 were foods such as crackers and j uice.

59. Staff continually assessed Resident 1's needs and
added i nterventions throughout her stay. A "significant change"
MDS was conpl eted on August 13, 2001, which related to
Resident 1's percentage of neals eaten and weight loss. On
August 14, 2001, The Aristocrat’s staff conpleted a behavior
flow record that addressed Resident 1's uncooperativeness.

60. On or about August 15, 2001, the facility devel oped a
care plan for Resident 1 that included concerns about her weight
| oss after the initial weight |loss due to resident’s | oss of
"water weight." The nutritional care plan included numerous
approaches such as providing increased cal ori es and encour agi ng
i ntake of diet supplenents and fluid. A nursing note of
August 16, 2001, indicated that Resident 1's appetite was fair
but inproved to quite good while a note dated August 20, 2001,
indicated that Resident 1 felt she was not getting good food.

61. Staff discussed Resident 1's many dietary dislikes at

a wei ght neeting on August 22, 2001. In order to increase the
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resident’s caloric intake, the dietary manager added ice cream
to Resident 1's diet at |lunch and dinner.

62. On or about August 23, 2001, Dr. Lewi s ordered
Medpass, a nutritional supplenment, for Resident 1. Pursuant to
the order, the resident had two 120cc of the suppl enent daily.
Each 120cc of Medpass has 240 calories. Five days later, on
August 28, 2001, Dr. Lewi s increased the anount of Medpass
Resident 1 was to receive fromtwo 120cc of Medpass to four
120cc of Medpass each day. This order was i medi ately
i npl ement ed.

63. The goal of the nursing hone is to provide
2,000 calories per day to a resident through food. After the
first two weeks Resident 1 was at the facility, she consuned an
average of 50 percent of her neals, which equal ed approxi mately
1,000 calories per day. In addition, Resident 1 received
300 calories fromher daily danish, 240 calories from her coffee
wi th sugar, 300 calories fromher daily ice cream and 480 from
Medpass, a nutritional supplenent. This equaled an additional
1,020 calories fromthe “non-diet” portion of her food
consunpti on and exceeded the 1,600 to 1,800 cal ories per day
t hat Agency believed Resident 1 needed. The nunber of calories
was increased an additional 480 calories, on or about August 28,

2001, after Resident 1 began receiving four 120cc of Medpass.

22



64. The Agency alleged at hearing that the facility fail ed
to ensure that Resident 1's estimated protein needs were being
met. In determning a person's estimated protein needs, it is
clinically appropriate to base such needs on the person's ideal
weight. In light of that approach, Resident 1 would have needed
approximately 59 granms of protein per day. The neal consunption
estimates do not reflect whether the resident ate only one food
itemor a portion of each item However, given that the
resident's diet had approximately 100 grans of protein and that
she consunmed approxi mately 50 percent of her diet, it is
reasonabl e to conclude that her protein needs were net.

65. Most of the tine Resident 1 was at the facility, she
was eating “fair” which is generally considered that she was
eati ng about 50-75 percent of her neals. Gven Resident 1's
consunption of her 2,000-calorie diet plus supplenments, it is
reasonabl e to conclude that she maintai ned adequat e paraneters
of nutritional status.

66. The Aristocrat’s staff began interventions for
Resident 1 fromthe day she was admtted to the facility. The
staff anal yzed her needs and provided her with a suppl enentation
of calories by August 1, 2001. Staff continually assessed
Resident 1's needs and added additional interventions throughout

her stay at the facility. Two of the nore aggressive
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i nterventions included obtaining a psychol ogi cal consultation
for Resident 1 and ordering an appetite stinulant for her.

67. The Agency indicated that The Aristocrat shoul d have
i npl enented these nore aggressive interventions nuch earlier
than it did in order prevent Resident 1 from/l osing weight.
Contrary to this position, it is not likely that these
interventions woul d have prevented the resident’s initial weight
| oss that occurred between July 30 and August 11, 2001, because
t he wei ght | oss was water weight.

68. Dr. Lewis waited until Septenber 13, 2001, to order
Megace for Resident 1 because he wanted to give ot her
interventions a chance to work. Also, Megace is an appetite
stimulant that can cause liver toxicity. Because of the known
side effects of Megace, Dr. Lewis used this approach only as a
“last-ditch alternative.”

69. Wth regard to the psychol ogi cal consultation, the
facility delayed this intervention although the staff was aware
of and had noted the resident’s behavior problens soon after she
was admtted. The consultation was appropriately delayed to
give the resident a chance to adjust to her new environnent and
to first attenpt nore conservative neasures. Moreover, in this
case, Dr. Lewis testified that he recalled that, initially,
there nmay have been sone opposition fromResident 1's famly

regardi ng a psychol ogi cal consul tati on.
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70. Resident 1 maintained “adequate” nutritiona
paraneters while at The Aristocrat. To the extent that she may
not have mai ntai ned "adequate" nutritional paranmeters during the
first alnost two weeks at the facility, Resident 1's clinica
condition nmade her initial weight |oss unavoi dabl e.

71. Signs or synptons that a person has been nutritionally
conprom sed i nclude the devel opnent of pressure sores and
mal nouri shnment, dehydration, dull eyes, and/or swollen lips. 1In
this case, Resident 1 did not exhibit any clinical signs of
mal nouri shnment, dehydration, or pressure sores. Nbreover,
Resident 1 suffered no harmas a result of the initial or
subsequent wei ght | oss noted in the 2567 report.

72. The Agency’s reason for changing the facility's
licensure rating fromstandard to conditional is based on its
conclusion that the weight |oss experienced by Resident 1 was
avoi dabl e. The Agency's policy is that if there is an avoi dabl e
wei ght loss, there is harm with or without a determ nation that
there is actual harmto the resident.

73. The credible testinony of Dr. Lewis was that
Resident 1 recovered “very successfully fromtwo maj or
fractures, even in the setting of depression and advanced age.”
At the end of Resident 1's stay at the facility she was
anbul ating on her own with a wal ker and perform ng sone of her

own activities of daily living; and after approximately three
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nmonths in the facility, the resident returned to the assisted
living facility where she previously lived.

CONCLUSI ONS OF LAW

74. The Division of Admnistrative Hearings has
jurisdiction over the parties and subject matter of this cause
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

75. The Agency is authorized to |license nursing hone
facilities in the State of Florida and, pursuant to Chapter 400,
Part |1, Florida Statutes, is required to evaluate nursing hone
facilities and assign ratings.

76. Section 400.23, Florida Statutes, provides that when
m ni mum st andards are not net, such deficiency shall be
classified according to the nature of the deficiency. That
section delineates and defines the various categories of
deficiencies, with a Cass |V deficiency being the | east severe
and a Class | begin the nost severe.

77. Cass | deficiencies are those which the Agency
determi nes present "a situation in which imedi ate corrective
action is necessary because the facility’ s non-conpliance has
caused, or is likely to cause, serious injury, harm inpairnent
or death.” Class Il deficiencies are those which “the [A]gency
determ nes [ have] conprom sed the resident’s ability to nmaintain
or reach his or her highest practicable physical, nmental and

psychosoci al wel | -being, as defined by an accurate and
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conpr ehensi ve resi dent assessnent, plan of care, and provision
of services.” Class IIl deficiencies are those which “the

[ Algency determnes will result in no nore than m nima
physical, nmental, or psychosocial disconfort to the resident or
has the potential to conprom se the resident’s ability to

mai ntain or reach his or her highest practical, physical, nental
or psychosoci al well -being, as defined by an accurate and

conpr ehensi ve resi dent assessnent, plan of care, and provision
of services.” Cass |V deficiencies are those which “the

[ Algency determ nes [have] the potential for causing no nore
than a mnor negative inpact on the resident.” Section 400.23
(8), Florida Statutes.

78. Based on its findings and concl usi ons of deficiencies,
the Agency is required to assign one of the followng ratings to
the facility: standard or conditional. These categories of
ratings are defined in Subsection 400.23(7), Florida Statutes,
as foll ows:

(a) A standard licensure status means
that a facility has no class |I or class Il
deficiencies and has corrected all Cass I
deficiencies within the tinme established by
the [ A] gency.

(b) A conditional l|icensure status neans
that a facility, due to the presence of one
or nore class | or class Il deficiencies, or
class 111 deficiencies not corrected within
the tine established by the [ Algency, is not

in substantial conpliance at the time of the
survey with criteria established under this
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part with rules adopted by the [Algency. |If
the facility has no class I, class Il or
class Il deficiencies at the tine of the
foll ow up survey, a standard |licensure
status nmay be assi gned.

79. According to Section 400.23, Florida Statutes, quoted
above, the Agency may issue to a facility a conditional |icense
when, after a survey, a facility has one or nore Cass | or
Class |l deficiencies, or Class IIl deficiencies not corrected
within the tinme established by the Agency.

80. In the instant case, the Agency issued a conditional
license to The Aristocrat on Cctober 10, 2001. The Agency
alleges that it was proper to issue The Aristocrat a conditional
|icense because the facility had a Class Il deficiency at the
time of the Agency’'s Cctober 21, 2001, annual survey.

81. The regulation at issue in this case, and the one that
The Aristocrat allegedly violated is 42 CF. R 483.25(1)(1).
That section provides:

Based on a resident’s conprehensive
assessment, the facility nust ensure that a
resi dent mmi ntains acceptabl e paraneters of
nutritional status such as body wei ght and
protein levels, unless the resident’s
clinical condition denonstrates that this
not possi bl e.

82. The Agency has the burden of proof in this proceeding
and nmust show by a preponderance of evidence that there existed

a basis for inposing a conditional rating on The Ari stocrat

based on a violation of Tag F 325. Florida Departnent of
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Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981); Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977). Accordingly, it
is the Agency’s burden to (1) establish that the deficiency
cited in the October 2001 survey report existed; and (2) that
the deficiency was appropriately classified as a Cass |1
defi ci ency.

83. Moreover, when applied to the Agency’ s burden of proof
in this hearing, the plain terns of 42 C F. R 483.25(i) (1)
require the Agency to denonstrate that the resident did not
mai ntai n acceptable parameters of nutritional status and that
the resident’s clinical condition denonstrated that it was
possi ble to maintain acceptable paraneters of nutritiona
st at us.

84. The Agency has failed to neet its burden in this case.

85. Wth regard to Resident 1, the Agency failed to
provi de any substantial, conpetent evidence that Resident 1 did
not mai ntain acceptabl e paraneters of nutritional status and
t hat her body wei ght deviated significantly bel ow her usual
wei ght .

86. The evidence established that to the extent Resident 1
did not nmaintain acceptable paraneters of nutritional status,
Resident 1's clinical condition did not allow her to naintain

her body wei ght of 136 pounds, her wei ght upon adm ssion to the
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facility on July 30, 2001. Also, the greater weight of the

evi dence at hearing denonstrates that the wei ght | oss was
expected due to the edenmm, substantial consunption of pain

nmedi cati on, behavioral issues and a general |ack of appetite due
to the surgeries.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Agency for Health Care
Adm nistration enter a final order issuing a standard |icense
rating to The Aristocrat and rescinding the conditional |icense
rating.

DONE AND ENTERED t his 14th day of August, 2002, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HCOLI FI ELD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 14th day of August, 2002.
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COPI ES FURNI SHED,

Virginia A Daire, Agency Clerk
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building, Suite 3431

Tal | ahassee, Florida 32308

Wl liam Roberts, Acting Ceneral Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Buil ding, Suite 3431

Tal | ahassee, Florida 32308

Dennis L. Godfrey, Esquire

Agency for Health Care Adm nistration
525 Mrror Lake Drive, North

Room 310L

St. Petersburg, Florida 33701

M chael S. Howard, Esquire
Gl | agher & Howard, P. A
Post O fice Box 2722
Tanpa, Florida 33602-4935

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order
to this Recomended Order should be filed with the agency that

will issue the final order in this case.
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